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NEWS RELEASE
DEAN OF UNIVERSITY OF DAYTON SCHOOL OF LAW PENS BOOK
ON HOW THE U.S. SUPREME COURT SIDESTEPS THE HARD CASES

DAYTON, Ohio - I t is one of the unspoken truths of the American judicial system that
courts go out of their way to avoid having to decide important and controversial issues, says a
nationally recognized scholar on constitutional law.
The country's highest court is no exception.
"Even the U.S. Supreme Court- from which the entire nation seeks guidancefrequently engages in transparent tactics to avoid difficult, politically sensitive cases," says
Lisa Kloppenberg, author of the just-released book Playing it Safe: How the Supreme Court
Dodges Hard Issues and Stunts the Development of the Law (New York University Press, $38).
She demonstrates how the Supreme Court often shuns cases involving racial and ethnic
discrimination, gender inequalities, abortion restrictions, sexual orientation discrimination and
environmental abuses.
Kloppenberg, dean of the University of Dayton School of Law, offers stories of litigants
who struggled unsuccessfully to raise before the Supreme Court "constitutional matters of the
utmost importance" from the 1970s through the 1990s.
She is particularly troubled by the court's inconsistent use of its power to hear cases.
While it often dodges hard cases brought by civil rights plaintiffs and others with little access to
the justice system, the Rehnquist court has not avoided nearly as many cases dealing with
states' rights, she says.
"While the justices often praise judicial restraint, the court has been quite activist in
protecting states by creating new law and protecting others who have power by refusing to hear
cases," Kloppenberg adds.
Kloppenberg maintains that the highest court should air contentious issues and exercise
judicial review consistently to produce a more fair process.
"This would also lead to a more robust development of constitutional law over time,
even if one disagrees with the current 5-4 majority rulings we frequently see from the Rehnquist
court," says Kloppenberg, 39, who is one of the youngest deans and one of only 25 women
serving as deans in the country's 183 accredited law schools.
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"Litigants must sometimes bring these issues to courts precisely because legislative or
executive officials have ducked a controversy for fear of retaliation at the polls," says
Kloppenberg, who has taught courses in civil procedure, alternative dispute resolution,
constitutional law and federal courts. "When judges avoid judicial review of the most
politically and socially controversial issues, they evade their constitutional responsibility."
While some avoidance is justified - "such as when judges must choose among relevant
constitutional issues in civil liberties cases or to provide flexibility for judges who cannot
completely control their docket or the presentation of issues in our litigant-driven system" the court at times also uses less convincing reasons to avoid making a decision, she says.
Some sample cases from Kloppenberg's book:
Af:;:kc.~~-Amei'ican man sued the: LAPD
after he was choked unconscious after being pulled over for a routine traffic stop.
While African-American men constituted only nine percent of the city's
population, they comprised 75 percent of the people who died from police choke
holds. Adolph Lyons' attorney charged the police with violating his Fourth
Amendment right to be free from unreasonable searches and his Eighth
Amendment right to protected from cruel and unusual punishment, along with
the Fourteenth Amendment's equal protection clause against racial
discrimination. "If Mr. Lyons, who was nearly choked to death, cannot file a
civil rights claim against the police, who can? The court refused the case, saying
he couldn't prove that his life would be in imminent dangerin the future,"
Kloppenberg writes.

•

Lyons v. City of Los Angeles- In 1981 an

•

Dale v. Boy Scouts of America - Last year the U.S. Supreme Court reversed a state
of New Jersey high court decision upholding a state's nondiscrimination law
when it ruled that the scouts could exclude gay scout leaders. Although the court
did not completely avert the constitutional issue, it tried to craft a narrow
opinion in Dale, not dealing with relevant precedents on the rights of gays or
state power to single out gays. Due to the confusion often flowing from its
narrow rulings, Kloppenberg argues that many Americans will read Dale as
tolerating private discrimination.

•

Yniguez v. Moffard - In 1988 when Arizona voters passed a constitutional
amendment declaring English the official state language, an insurance claims
manager for the state challenged the amendment in federal court, saying it
violated the First Amendment, equal protection and a federal civil rights statute.
Because many of her clients spoke only Spanish, Maria-Kelly Yniguez felt the law
would prevent her from doing her job effectively. After she left her job for private
industry, the U.S. Supreme Court refused the case on grounds she was no longer
affected by the English-only law. Although other government employees were
clearly affected by Arizona's law after Yniguez left the state service, her lawyers
had not included them in the lawsuit. "A lower court had allowed the challenge
to proceed, but the Supreme Court refused, demonstrating the high threshold
plaintiffs must meet, especially civil rights plaintiffs," Kloppenberg writes.

Kloppenberg says the court avoids an issue using several arguments: the separation of
powers principle, which acknowledges the rights of other federal branches; the federalism
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concept, which respects the powers of the states; through the court's "credibility and
reputation;" the "final and delicate" nature of judicial review; and the overriding importance of
constitutional adjudication.
Using the separation of powers and federalism arguments, the Supreme Court at times
"exaggerates" the deference granted or other "constitutional actors simply refuse the court's
invitation to participate in shaping constitutional law," she writes.
Kloppenberg adds, "The deference rationales implicate a complex political and legal
interchange which does not always match the court's idealistic reliance on abstract theories of
governance."
The court's concern for its own viability is also shortsighted, she argues: "It is a
respected institution, which will endure even if it decides controversial issues properly before it.
And the court is well situated to address some of those issues when politicians are reluctant to
do so."
Kloppenberg says readers need look no further than to the Florida vote count in the 2000
presidential election to find a blatant inconsistency in how the Supreme Court chooses to take
cases.
"It was a very surprising decision," Kloppenberg says, noting that the court is usually
deferential to the state court process. "It created a whole new equal protection law, relying on
voting rights decisions of the Warren court, which conservatives often term an overly activist
court."
Kloppenberg believes that most lawsuits should never make it to the nation's highest
court. She's also a strong proponent of teaching and practicing alternatives to litigation, such as
mediation and arbitration, in many cases.
"But I think there needs to be much more consistency in how the Supreme Court chooses
its cases," she adds. "The justices need to use their powers fairly, especially toward those who
have little or no access to the American justice systems. They have a special moral duty to look
at the hard cases, to test the constitutionality of an issue."
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For media interviews, contact Lisa Kloppenberg at (937) 229-3795 or at
lisa.kloppenberg@notes.udayton.edu. For a review copy of her book, please contact Staci
Shands at NYU Press at (212) 998-2575.

